( % 24. 8 J 


2 
— 


nto the Right Honourable, the Lords of Council and Seſſion} 
The Petition of Alexander Hor/; burgh Surgeon in Glaſgow; 
Humbly Sheweth, , y 
17 | 


T your Petitioner went ſome Years ago in a Voyage to Guinea, 4 Chi 
1 
b in 


As no common Sailor in ſuch a Voyage does Out withobr ſome lit 


Waile. 5 
When I had diſpoſed of my Conſtituents Cargo to the beſt Advantage in Grz- 
nea, the Produce did not fill the Ship with Slaves, but left a good deal of empty 
Room; and being, by my Commiſſion, directed to do every Thing I ſhould TR He- 
per for the Intereſt of my Conſtituents, I thought I did them remarkable Service by 
turning my own s into Slaves, whereby I hled up the walte Room in the 
Ship, and was to have paid them a conſiderable Freight, which otherwile they would 
have loſt; | 

Several Queſtions aroſe betwixt the Merchants and me upon the Finiſhing of the 
Voyage; and amongſt the reſt, indeed they did not ſcruple to claim theſe Slaves, 
which J had purchaſed with my own Stock, as theirs, and obliged me to bring 
ſuch Evidence as I could of the Stock I carried out: And the Matter coming be- 
lore the Judge of the high Court of Admiralty, he found, That ſeeing J had ac- 
counted to them for the whole Proceed of their Cargo outward, theſe Slaves, which 
appeared to be bought by my Money, ſhould belong ro me. 

Then a Queſtion aroſe anent the Freight of theſe Slaves : 'There happened a good 
Number of our Slaves to die by the Way, and I concended,that the ordinary Freight 
which was ſtated for the Slaves, vis, 5 L. fer Head, was only the Freight which 
was uſually to be paid for the Slaves which were delivered out alive at the Me/7-1r- 
dec, but not the Freight tor ſuch as died by the Way, or all that were put aboard 
at Guinea; tor, if Freight were to be paid for all that was put aboard, by the Cuſtom 
of Merchants, it was much leſs than 5 L. per Head Weft-India Money, of which I 
oflered a Proof; and, for Evidence that I had good Ground for my Aſſertion, I pro- 
duced Two Letters from Perſons acquainted with that Trade in Exgland, whereby 
appears, that it was the Cuſtom there not to pay any Freight tor dead Slaves: 
However, the Judge of the High Court of Admiralty overruled this, and refaſed to 
lea me a Proof, but found me liable for 5 L. per Head Weſt- India Money, for all put 
aboard. 

| was alſo found liable ſor 7 L. 10 5s. as the Price of 10 Watcr-butts belonging 
to their Ship, tho' I produced the Boattwain's Receipt for them, that they were 
leſt in the Ship; and offered a further Proof, it that was not ſufficient. 

Againſt theſe two Articles of the Decreet I humbly complained to the Lord Min- 
4% Ordinary by a Suſpenſion, but he was pleaſed to refuſe the Suſpenſion ; which 
obliges me to apply to your Lordſhips by this Petition. | 

And I muſt falt obſerve to your Lordſhips, That the Queſtion here is rather as 
to a Point of Fact, than a Matter of Law. The Chargers have indeed been pleaſed 
to plead, upon this Head, a doubtful Matter in the civil Law, ſome "Texts there- 
0 favouring an Opinion, that it Slaves or Cattle are put aboard in general, with- 
but any Agreement, Freight is due for thoſe that die in the Voyage, as well as for 
hole that are delivered at the Port of Diſcharge; and the Judge-Admiral took the 
'itter alto upon this Footing : But this, 1 humbly conceive, is little to the Pur- 
oe; for I thall admit, if they pleaſe, tho* the Doctors in the civil Law differed 
that Point, that Freight ſhould be due for the Dead as well as the Living in the 
cyage; yet ſtill the Queſtion remained, What is the ordinary Quantity ol Freight 
ech to be paid by the Merchants, when they pay for their Dead as well as the 
wing? And it then they pay as much Freight as when they pay only topped 


Ly 


a 
28 4 
2d 
v.. g 4 
„ _ 
: 
. 


- 6! *þ 


: 

| 
4 
ff 


* 


1 


A 


bing? And I offer to prove, that 5 L. per Head, Weſt-India Money, as the ordi- 
nary Rate paid only ſor thoſe that were delivered out alive at the Weſt-Indier , and 
that When Freight is paid for all that are put aboard at Guinea, it is ordinaely 
much leſs : And, this being the Caſe, the Judge committed Iniquity in refuſing-to 
allow me this Proof. | | NES | 

I further took Notice, in Support of my Argument upon this Head, that it was 
evident from the Nature of the Thing, That 5 L. the Head, ſor all rhatwere put 
aboard, could not be the ordinary Freight: For if a Ship, ſuch as che Charger's, 
which would hold about 150 or 60 Slaves, were to be Freighted at that by 
ſhe would gain for that one Part of her Voyage 'twixt Guiuca andithe Weſi-1:ies, 
about 800 L. Weſ/t-India Money, which is more than twice the Freight-any ſuch 
Ship ever gets for ſuch Part of the Voyage. 

The Chargers, in Anſwer to thir Reaſons of Suſpenſion, did firſt inſiſt in gene- 
ral, «That By my Commiſſion I was only allowed to have one Slave; chat theore- 
« fore all the reſt of my Slaves were to be preſumed to be their's; and that it 
8 _ a Loſs to the Company, I traded in the ſame Sort of Commodity With 
«© them.“ 

But theſe Kind of Complaints are without Foundation, and nothing to the Pur- 
poſe: For, 1m, Tis true, I am but allowed one Slave by my Commiſſion ; but 
then that is one Slave Freight-free, and I claim no more. But then, as it was for cheir 
Intereſt for me to take in other Slaves for Freight, if 1 could have got them from 
any Merchant there to fill up their Ship; ſo, when that could not be had, 4 thought 
I did them good Service, to turn my own Effects into Slaves, whereby d was to 
pay a Part of their Freight, inſtead of turning them into Gold Duſt, Elephants 
Teeth, Sc. which would have yielded them no Freight. 240, I counted to them 
for all the Produce of their outward Cargo, after which the Judge could not but 
find the remaining Slaves were mine, and I ſhowed I carried out Effects tor pur- 
chaſing them. 

In the zext Place, The Freighters objected, © That they ſhauld have the ſame 
“ Freight for thoſe that died, as for thoſe that were delivered out at the Weſt-Is 
& dies; for they muſt be maintained while they live: And it were hard, if the) 
are maintained and carried to the Weſt-Indies, their Freight ſhould be loft by vhelt 
& Dying the Day before they came aſhore.” | 

But 'tis anſwered, That it was equally hard for a Man to pay Freight or Hare 
for Goods that are not delivered. If a Ship pertuuns her whole Voyage, and | 
loſt with the Cargo when ſhe enters into the Port of Diſcharge, no Freight wil 
be due. And as to their Maintenance, the Hazard is equal; for they may die next 
Day before they are put aboard, as well as the Day before they are landed, and 
then they would have got no Maintenance. 

But, in the next Place, This again is out of the Queſtion: For, admitting: 
Freight were to be paid lor all put aboard, yet ſtill the Queſtion remains, If, bj 
the Coſtom of Merchants, they pay as high a Freight as when they pay only fr 
thoſe delivered out alive; and if 5 I. per Head is not the Freight ordinarily payabl 
only for thoſe delivered out alive at rhe Weſt-Indies ; which I offer to prove. 

he Charger next contended, That 5 L. Weſt-India Money was but 4 ſmul 
Freight, being not above 50 Shillizgs Britiſh per Head. But in this they are certais 
ly miſtaken ; their owa Decreet ſhows the Proportion betwixt Weſt-India and Br 
tiſh Money, which, if I right remember, is 35 or 45 per Cent. whereby a Pound 

Weſl-India Money, is about 15 Shillings Britiſh: But, whatever be in that, I offe 
me to ſhow, that 5 L. Weſt-India Money is the ordinary Freight only given for thol 
delivered out alive at the We/i-Indzes ; and when this much is given for those 
delivered out at tlie Weſt-Indies, by tlie Cuſtom nothing is given for the Dead; at 
for an Evidence of this Fact, I appeal to a Charter-Party, entred into lately U 
ſome of the Chargers themſelves, whereby they are only to pay Freight at the Rat 
of 5 I. per Head, for thoſe delivered out at the Weſt-Indies. 

It was a frivolous Objection next inſiſted on by the Chargers, (That in a Coun 
« and Reckoning before the Admiral, I had in a Manner homologated and acqu 
« eſced in his Interlocutor, as to the Freight of the Slaves, in fo far as, after If 
&« had determined this and other Points, I went on to ſtate the Calcul in the who! 
« Count and Reckoning, on the Footing of theſe Interloeutors.” But the Charges 
ſcem not to conſider, 1140, I hat there is no Advocation competent from the high A 


— 
mĩral, and therefore Parties cannot complain of every Interlocutor given apainſt 
them, except by Way of Suſpenſion. And, 249, Tho? there were Advocations 
competent,yetthe not uſing Advocation will never hinder a Party to complain by Suſ- 
penſion, Advocations being leſs favourable, And, 3tio, It is a Jeſt to pretend Ho- 
mologation by Acquieſcence in an Interlocutor in a Count and Reckoning, where 
different Points being determined, after a Party has done all he can to move the 
Judge to alter ſome Interlocutors againſt him, finding it in vain, he goes on, on the 
Footing of theſe Interlocutors, to ſtate the Account with the Clerk, that he may 
bring the Matter to an End before that Court, and bring what he has to complain 
of, altogether before another Court by Suſpenſion or Reduction. | 

In the next Place, the Chargers contended, © That the Declarations produced by 
me, from the Merchants in Exglanud, were no Evidence, being only Letters.“ 
But it was anſwered, I did not inſiſt upon this as a ſufficient Evidence, but only 
to ſhow what Ground I had to inſiſt upon the Alledgance, and Demanding a Proof 
of the Cuſtom ; and indeed your Petitioner can ſee no juſt Reaſon for refuſing me this 
Proof, The Queſtion depends intirely upon the Cuſtom of the Merchants; for, no 
Freight being agreed upon, as it was impoſſible it could, then I muſt pay the ordi- 
nary Freight in ſuch Caſes, which can only appear from a Proof: And the Judge- 
Admiral having retuſed to allow me that Proot,he has committed Iniquity ; and your 
Lordſhips ni to ſuſpend his Decreet, and allow the Proof. 

In the nexr Place, as to my other Ground of Suſpenſion anent the Water-casks 
which belonged to the Ship, the Boatſwain declares by his Declaration produced, 
that we were obliged to ſtave and break down theſe Water-casks for Dozage, that 
is the Wood neceſſary for ſtowing the Sugars, we having no other at that Place. 
And it this is the Caſe, how unreaſonable is it, to make me liable ſor theſe Casks, 
that were applied for their own Uſe? | | 

Upon this Head, the Chargers objected, “ That the Boatſwain's Declaration was 
* no more than a Letter I had got from him, which was no Evidence. And, 249, 
„The Boatſwain was not a proper Officer, but the Maſter or Mate. And, 3t:9, 
* That ſuppoſing the Butts were ſtaved for Donage, yet the Iron-hooks, that were 
« the molt valuable Part of them, could not be uſed in that Service.” | 

To this it is anſwered, 10, That I as Supercargo ought not to have been charged 
with theſe Butts, except in fo far as it was proven I had diſpoſed of them, they 
being no Part of the Cargo, but the Utenſils of the Ship; and there was no other 
Evidence of my having diſpoſed of theſe Ten, but my own Declaration, and the 
Boatſwain's, that they were made Uſe of in Donage: And it was hard to turn that 
againſt me, and make it an Acknowledgment of the Diſpoſal,but not a Proof of the 
Manner. I charged my ſelf in my Accounts with the Butts as diſpoſed of, but in the 
ſame Account diſcharged my ſelf as returned in Donage ; and the Chargers laid 
hold on the one Side of the Account, as the only Proof againſt me to make me liable, 
but diſregard the other Side. . 

In the zext Place, It was not eaſy for me to bring a Proof, after 5 or 6 Years, with 
Reſpe& to the ſtaving a few Water-casks in the We/?-Indies : The Sailers by that 
Time were all diſperſed, and I hardly knew where to find them, nor could they pro- 
bably remember well ſuch Particulars. I found the Boatſwain, who was the proper 
Officer in the Ship moſt concerned to notice theſe Things, and got his Declaration, 
That they were imployed in Donage for the Cargo; and the Boatſwain is Prepoſitus 
for theſe Things, rather than the Maſter or Mate, whoſe chief Concern is the Sail- 
ing of the Ship. And, Laſtly, As to the Iron-hooks of thoſe Casks, it is true I have 
brought no Proof anent theſe, as indeed I did not reckon my ſelf much concerned to 
notice them, they not talling under my Charge as Supercargo, but of the Officers 
ol the Ship; and if I had taken a Parcel of the Ropes provided for the Ship to pack 
any Part of the Cargo, they might by the ſame Reaſon have made me liable tor the 

Remainder of the Ropes. 

May it therefore pleaſe your Loraſhips, to alter the Lord Ordinary's Inter- 
locutor, and to paſs my Snſpenſion of the Decreet, that I may be al- 
lowed a Proof of the ordinary Freight of Slaves from Guinea to the 
Weſt-Indies, and of its being leſs than 5 Lib. per Head, Weſt-India 
Money, for all put «Aboard; and likewiſe that I may be freed of theſe 
Butts, and have the Chargers Oaths, if neceſſary, as to the Staves and 
Hooks beiag delivered back to them by the Officers of the Ship. 

Aar Tice. 5 
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